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The elements of malicious or criminal mischief must be proven as alleged in the indictment or information, and a material 
variance between the allegations and proof is fatal. 


In accordance with the rules governing criminal prosecutions generally, the elements of malicious or criminal mischief must 


generally be proven as alleged in the indictment or information.! Facts which need not be alleged need not be proven.” Where 
the amount of the penalty to be assessed is based on the value of the injury, or on the amount of damage done, proof of this 


nature is required, though not otherwise an element of the offense.” 


As in criminal prosecutions generally, the evidence in a prosecution for criminal or malicious mischief must conform to the 
allegations in the complaint, information, or indictment.” A variance as to material allegations 1s, therefore, fatal.” However, a 


variance as to a nonmaterial point, such as whether the victim's damaged home was owned or leased, is not fatal.° 


Where provided, though charges in the indictment are made in the conjunctive, the state has the burden to prove either element, 


not both.’ 

Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
Footnotes 
l R.I.—State v. Gilligan, 23 R.I. 400, 50 A. 844 (1901). 


As to the necessity that the proof in a criminal prosecution substantially correspond with the descriptive 
allegations of the indictment or information, generally, see C.J.S., Indictments and Informations § 288. 
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Ga.—Moody v. State, 127 Ga. 821, 56 S.E. 993 (1907). 

Ala.—Sullivan v. State, 23 Ala. App. 464, 127 So. 256 (1930). 

As to the amount of the damage to, or value of, the property as an element of the offense of criminal or 
malicious mischief, generally, see § 10. 

Mass.—Com. v. Schultz, 17 Mass. App. Ct. 958, 458 N.E.2d 328 (1983). 

As to the evidence in a prosecution for criminal or malicious mischief, generally, see §§ 13, 14. 

As to the effect of an immaterial variance in the indictment, information, or complaint and the proof in a 
criminal prosecution, generally, see C.J.S., Indictments and Informations § 288. 

Wis.—State v. Carroll, 239 Wis. 625, 2 N.W.2d 211, 141 A.L.R. 244 (1942). 

N.C.—State v. Lilly, 195 N.C. App. 697, 673 S.E.2d 718 (2009) (overruled on other grounds by, State v. 
Spivey, 368 N.C. 739, 782 S.E.2d 872 (2016)). 

No fatal variance regarding property owner's name 

Tex.—Holz v. State, 418 S.W.3d 651 (Tex. App. Texarkana 2009), petition for discretionary review refused, 
(Feb. 10, 2010). 

Ownership of lock mechanism 

A fatal variance did not exist between the indictment and the evidence at trial as to the ownership of the 
lock mechanism forming the basis for the charge alleging injury to a church's personal property; multiple 
witnesses testified that they noticed the lock on the barn door had been busted into, pried open, or broken 
off, sufficient evidence was presented to allow the jury to find that church owned the lock that secured the 
barn door and that this lock was damaged. 

N.C.—State v. McNair, 253 N.C. App. 178, 799 S.E.2d 631 (2017). 

Damage and destruction of property 

Tex.—Moreno v. State, 961 S.W.2d 512 (Tex. App. San Antonio 1997), petition for discretionary review 
refused, (May 20, 1998). 

Pecuniary loss and substantial inconvenience 

Tex.—Howlett v. State, 994 S.W.2d 663 (Tex. Crim. App. 1999). 
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